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Morality and Ordre Public criteria
In European Patent Law:

Example of Stem Cells Patentability

HSU, Hsiao-Fen™

Abstract

Stem cell technology has the potential to bring the revolution to the way that
certain diseases are treated. However, the use of embryos raises significant moral
and ethical questions in many fields, including the patent system.

Article 53(a) of the European Patent Convention (the “EPC”) 2000 excludes
“inventions the commercial exploitation of which would be contrary to “ordre
public” or morality” from patentability. In addition, there is a specific exclusion to
the use of human embryos for industrial or commercial purposes which has been
developed according to the principles set by EC Directive 98/44/EC.

The Technical Board of Appeals (TBA) and Enlarged Board of Appeals
(EBA) at the European Patent Office (EPO) have tried in several decisions to
establish the concrete standards for examining the ordre public and morality
criteria in patent law to ensure legal security in Europe. The most recent focus has
been the WARF case (G 02/06) decided by EBA in November 2008.
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This article attempts to analyze these recent decisions by considering the
definition and the scope of the ordre public and morality criteria in the light of the
ratio legis of Article 53 (a) EPC. By doing so, the application of these criteria in
practice can be defined and the interpretation of those legal standards which is
coherent and useful to the development of patent law can be introduced.

Keywords: Morality, Ordre Public, Stem cells, European Patent Law, Directive
98/44/EC, Biotechnological invention
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