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摘  要 

我國著作權法自民國 98 年 5 月 13 日正式施行網路服務提供者民事

責任豁免的相關修正條文。由於前述的修正條文乃參考美國法「責任避
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風港」法律模式所制定，未來於解釋適用可能面臨以下三個潛在的問

題。第一、美國法的「責任避風港」法律模式自西元 1998 年以來行之

有年，就司法實務與網路實務的角度觀之，該法律模式的缺失與適用的

困境逐漸浮現，我國引置該法律模式進入我國著作權法體系似未周全考

量前述的缺失與困境。第二、我國法與美國法分屬不同法系，當美國法

的「責任避風港」法律模式進入我國著作權法體系時，似應就法律文字

與法律概念作適度的調整，僅是以譯介的方式為之，恐有體系間相容的

問題。第三、美國法「責任避風港」法律模式乃一政策導向強烈的立法，

當其進入我國著作權法體系後，若僵硬地依文義而解釋適用，雖政策目

標或可達成，但其於法體系的正當性始終不足，因此，探究「責任避風

港」法律模式的法理基礎，將是建立正確價值判斷與利益衡量的當為之

務。本文基於以上的問題，對於現行民事責任豁免的相關條文作一初步

評析，望本文所提之另類見解，能引起學界與實務界對於相關議題的關

注與深切討論。 

關鍵字：網路服務提供者、責任避風港、連線服務提供者、快速存取服務提供

者、資訊儲存服務提供者、搜尋服務提供者、直接侵害責任、間接侵

害責任 
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The Primary Survey and Comment on the 
Legislation of ISP Civil Law Liability Exemption 

under Taiwanese Copyright Act 

Chung-Lun Shen 

Abstract 

The provisions of ISP Civil Law Liability Exemption under 

Taiwanese Copyright Act come into effect on May 13, 2009.  

Owing to referring to the legal model of “safe harbors” under U.S. 

copyright law, there would be three potential problems coming up 

for interpretation of application of Taiwanese ISP Liability 

Exemption provisions.  Firstly, it seems that our legislation was 

made without concerning the emerging drawbacks and predicaments 

for interpretation and application of U.S. legal model.  Secondly, 

based upon the difference of legal system between U.S. and Taiwan, 

this legislation should have considered the compatibility of legal 

systems and made some adjustment on legal wording and conception.  

Finally, the legal model of “safe harbors” is strong policy-oriented 

legislation, lacking appropriate jurisprudence for interpretation of 

application.  In view of the above-mentioned problems, this article 

is made to survey and comment primarily the provisions of ISP Civil 

Law Liability Exemption under Taiwanese Copyright Act. This 

author sincerely wishes that this article could attract much attention 

in the issues of ISP liability in the future.  
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